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STATEMENT OF PUBLIC INTEREST IN

THE DECISION OF THIS CASE

While Fraudulent Conveyance Statutes are

of great antiquity, their extension in the form

of *'Bulk Sales Acts" to invalidate transfers

made in all good faith because of a lack of no-

tice is more recent. The legislatures and the

courts have attempted, the one by passage of
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statutes and the other by judicial interpreta-

tion, to maintain an equitable balance between

two necessarily conflicting purposes: on the

one hand to require specified types of public

notice and a waiting period as a prerequisite

to the validity of certain named transfers made

under conditions where secrecy and haste

would result in fraud, and on the other hand to

confine the requirement of recording notices,

publication in newspapers, waiting for seven

days, etc., to those situations where the public

interest requires the imposition of this extra

burden upon commerce as a means for the pre-

vention of fraud, so as not to umiecessarily

stifle legitimate business by restrictions de-

signed to prevent dishonesty.

The legislature of California has attempted

to strike such an equitable balance by the pas-

sage of Section 3440 of the California Civil

Code which draws a fairly clear line of de-

marcation between transfers made under con-

ditions requiring the imposition of this extra

burden upon business, and those which do not.

But because the legislature cannot anticipate

or legislate for all of the complex situations

arising under modern business, it is left to the

courts to attempt to hold this line of demarca-

tion about where the legislature has placed it,

neither letting it wander to the one side or the



—3—

other in its application to new situations nor

letting it swerve to take in a '^special" situ-

ation.

Thus far this line of demarcation, through

its application to various factual situations by

the courts, has remained fairly constant, and

was believed to be more or less settled, except

perhaps for rare border line situations. On the

strength of this belief, numerous firms, includ-

ing those represented in this brief, and many
more that are not, have engaged in business of

large volume predicated upon the assumption

that as long as they avoided these so-called

border line situations, they were secure in their

business of buying, selling and loaning money

on jewelry. This business has alwa3^s hereto-

fore been conducted without the necessity of

publishing or recording notices, waiting for

seven days, etc., and at the present time an

enormous amount of money is invested in

jewelry purchased from or pledged by retail

jewelers, which will be wiped out and lost if

the line of demarcation of transfers requiring

notice for their validity is pushed over by

judicial interpretation so as to include them,

because no notice has been given on these thou-

sands of transactions already completed.

For this reason a serious public interest fol-

lows any precipitous shift in this line, and it



is submitted that upon reconsideration it mil

be seen that the majority opinion just given

in this case, while disposing of a few hundred

dollars worth of jewelry, will so alter and

change the heretofore settled rules as to

jeopardize hundreds of thousands of dollars

worth of investments. Certainly such action

should not be taken, if at all, except after a

full reconsideration, with a full explanation of

the consequences of such a decision to others

than the parties to this lawsuit being pointed

out to the court. And it is felt that upon such

reconsideration no compelling necessity will

be found to require such action, but on the con-

trary, the court can hold this line of demarca-

tion to its previous settled position without

doing injustice to anyone.

MAJORITY OPINION FOR WHICH
RECONSIDERATION IS ASKED

The court was divided upon consideration of

the appeal herein; Mr. Justice Healy wrote

the majority opinion and Mr. Justice Denman
wrote a dissent. The majority opinion was as

follows

:

''Before: DENMAN, MATHEWS and
HEALY, Circuit Judges. HEALY, Cir-

cuit Judge.
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One Schneider, while insolvent, pledged

a portion of his stock in trade as security

for a loan. He was subsequently adjudged

bankrupt, and the trustee sued to recover

the goods or their value on the assumption

that the transfer was void under the bulk

sales law (3440, California Civil Code),

there having been no record of notice of

intention to transfer the merchandise.

A special master to whom the case was
referred made findings and a report rec-

ommending judgment for the trustee. The
trial court approved the report and entered

judgment accordingly.

At the date of the transaction, and for

many prior years, the bankrupt was a mer-

chant conducting a retail jewelry store.

He dealt in diamonds, watches, jewelry,

etc., for the retail trade, buying his mer-

chandise from wholesalers located in Los

Angeles and in the east. He borrowed $300

from appellant, and as security for the re-

payment of the loan pledged with appel-

lant certain of his stock in trade of the

value of $600. At that time the stock of

the bankrupt did not exceed the value of

$9500.

The bulk sales law provides that the

transfer of a stock in trade, in bulk, 'or a

substantial part thereof otherwise than in

the ordinary course of trade and in the

regular and usual practice and method of



business of the' transferor will be con-

clusively presumed to be fraudulent and
void as against existing Creditors of the

transferor, unless prior to the consumma-
tion of the transfer notice of the same is

recorded. The questions presented on the

appeal are (1) whether the merchandise

pledged constituted a substantial part of

the bankrupt's stock in trade, and (2)

whether the transfer was in the ordinary

course of trade and in the regular and
usual practice and method of business of

the bankrupt.

The findings below affirmed first of

these propositions and negatived the sec-

ond. We are not disposed to disturb either

finding. The pledge by a retail merchant

of a substantial part of his stock of goods

is a disposal of the goods out of the ordi-

nary course of trade. In re Convisser, 9

Cir., 6 F. (2d) 177. The good faith of the

parties is immaterial. Calkins v. Howard,
2 Cal. App. 233, 236, 83 P. 280.

It should be borne in mind that the stat-

ute does not prohibit transfers of this

sort. A valid pledge may be made if proper

notice has been given so that those extend-

ing credit to the transferor may be put on

their guard and enabled to protect them-

selves. We see no good reason to reverse

the judgment.

Affirmed.'^
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The dissenting opinion of Mr. Justice Den-

man is not printed at this point but will be re-

ferred to in the argument at the appropriate

place.

STATEMENT OF QUESTIONS INVOLVED
AND OUTLINE OF ARGUMENT

The statement of questions involved is, of

course, predicated upon the statement of facts

which appears to be agreed.

The broad question presented is the interpre-

tation of Section 3440 of the California Civil

Code, as it applies to the facts of this case, and

drawing a line of demarcation between trans-

fers requiring the imposition of the extra

burden of recording notice, publishing notice

in a newspaper, and delaying the transfer for

a waiting period of seven days as defined by

the legislature, and those transfers which do

not require the imposition of these restrictions.

But it is necessary to break the question down

into its component parts for a detailed con-

sideration. We present the following outline

of our argument

:
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Section 3440 of the California Civil Code In-

validates a Transfer for Lack of Notice Only

When There Is a Concurrence of ALL FOUR
of the Following Elements:

1. When the transfer is of a "substantial

part" of a stock in trade or greater (that

is, any part from a "substantial" part up

to and including the whole thereof).

2. When the transfer is "in bulk."

3. When the transfer is "otherwise than in

the ordinary course of trade."

4. When the transfer is
'

' otherwise than in

the usual and regular practice and meth-

od of business of the transferor/'

Discussion of First Element. (That the Transfer

Must be of a "Substantial Part" of a Stock in

Trade or Greater to be Affected by Sec. 3440,

CO
( 1 ) What has been held to

'

' constitute a sub-

stantial" part imder various bulk sales

laws not only of California but of other

states.

(2) Where there is no dispute as to the facts

(that the transfer was of $600 worth of

stock out of a total of $9500 worth, or

6/95ths thereof) the determination of

whether this constitutes a "substantial

part" is not a finding of fact but a con-
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elusion of law drawn from the agreed

facts.

(3) Any other transfer made by the bank-

rupt unbeknownst to the appellant, and

unrelated to the transfer made to appel-

lant would not affect the transfer made

to appellant.

(4) Conclusion: the transfer in this case

was not of '*a stock in trade or a sub-

stantial part thereof.
'

'

Discussion of Second Element. (That the Trans-

fer Must be "in Bulk" to he Affected by Sec.

3440, C. C.)

1. What has been held to be '4n bulk" un-

der various bulk sales laws not only in

California but in other states.

2. There is no finding that the transfer in

this case was in bulk.

3. Conclusion: The transfer in this case

was not ^4n bulk."

Discussion of Third Element. (That the Trans-

fer Must be Otherwise Than in the "Ordi-

nary Course of Trade" to be Affected by Sec.

3440, C. C.)

(1) What has been held to be '' ordinary

course of trade" imder bulk sales laws
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not only of California but of other

States.

(2) Discussion of In re Convisser (9th

CCA.) 6 F. (2nd) 177.

(a) In re Convisser does not hold as in-

dicated by the majority opinion

herein that ''the pledge by a retail

merchant of a substantial part of

his stock of goods is a disposal of

the goods out of the ordinary course

of trade/' but merely holds as

pointed out by the minority opinion

that a pledge is a transfer within

the meaning of Sec. 3440, California

Civil Code.

(b) The rule of In re Convisser should

not be enlarged and extended by the

decision in the case at bar to hold

that all transfers by a retail merch-

ant of a particular type, to wit,

pledges, are per se out of the ordi-

nary course of trade regardless of

the actual facts.

(3) What constitutes "the ordinary course

of trade" is a question of fact varying

with different types of businesses to be

determined in each case.
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(4) The court cannot take judicial notice

that pledges are otherwise than in the

usual course of trade when many jewelry

businesses are conducted extensively

through pledges.

(5) The burden is upon the party asserting

the invalidity of a pledge to prove what

is the ordinary course of trade in any

particular business and that the transac-

tion attacked is otherwise than in such

ordinary course of trade. There was no

showing in this case as to what the ordi-

nary course of trade is in the jewelry

business. Therefore there is no showing

that the transfer was otherivise than in

the ordinary course of trade.

(6) Conclusion: The transfer in this case

was not otherwise than in the ordinary

course of trade.

Discussion of Fourth Element. (That the Trans-

fer Must be Otherwise Than in the Usual and

Regular Practice and Method of Business of

the TRANSFEROR to be Affected by Sec.

3440, C. C.)

(1) *'The usual and regular practice and

method of business of the transferor''

is an entirely separate question from the

** ordinary course of trade."
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(2) This is a question of fact to be deter-

mined in each case. The transferor in

this case used pledges as his usual and

regular practice and method of business.

(3) Conclusion : The pledge in this case was

not otherwise than in the usual and reg-

ular practice and method of business of

the transferor.

ARGUMENT

Section 3440 of the California Civil Code In-

validates a Transfer for Lack of Notice Only

When There Is a Concurrence of ALL FOUR
of the Following Elements:

1

.

When the transfer is of a "substantial part"

of a stock in trade or greater (that is, any

part from a "substantial" part up to and

including the whole thereof).

2. When the transfer is "in bulk."

3. When the transfer is "otherwise than in

the ordinary course of trade."

4. When the transfer is "otherwise than in

the usual and regular practice and method

of business of the transferor."

This proposition would seem to be evident

from a reading of the statute itself. Section
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3440 of the California Civil Code provides in

part:

^*
. . . provided, also, that the sale,

transfer or assignment of a stock in trade,

in bulk, or a substantial part thereof other-

wise than in the ordinary course of trade

and in the regular and usual practice and
method of business of the vendor, trans-

feror, or assignor, . . . will be conclu-

sively presumed to be fraudulent and void

as against the existing creditors of the ven-

dor, transferor, assignor or mortgagor.

... " [Unless a seven days notice is

given, recorded in the office of the County
Recorder, and published in a newspaper.]

Were it not for the fact that appellant and

appellee both refer to the point somewhat

obliquely (with different contentions, of

course) and that this court in its majority de-

cision did not decide as between them, we would

not think it necessary to raise the point.

Appellee's contention is found on page 19 of

his brief as follows

:

**It will be observed that the statute is

worded in the conjunctive and that in

order to take the transaction out of the

statute the same must be in the ordinary

course of trade and in the regular and
usual practice and method of business of

the vendor, transferor or assignor/^ (Ap-

pellee's emphasis.)
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It is submitted that one seeking to invalidate

a transfer must prove a concurrence of the

elements set forth by the statute to bring the

case under the statute rather than the contrary

proposition asserted by appellee ''that in order

to take the transaction out of the statute" ''all

of these things must co-exist."

And it is not merely a question of who bears

the burden of proof between a plaintiff assert-

ing the invalidity of a transfer and a defendant

resisting such claim, although we think it clear

that in such a case the burden is upon the plain-

tiff attacking the transfer. But even where, as

here, the facts are admitted, every one of the

elements must be present in order to invalidate

the transfer.

The majority opinion of this court makes no

distinction between element three (otherwise

than in the ordinary course of trade) and ele-

ment four (otherwise than in the regular and

usual practice and method of business of the

transferor). By lumping these two elements

together, the court's action would have the ef-

fect of striking from the statute one of the

elements necessary to invalidate a transfer and

hence would enlarge the definition of transfers

declared by the statute to be invalid. Of course,

that was not the purpose of the court, but such

is the result.
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Because the record contains conflicting con-

tentions of the parties, the latent ambiguity in

the court's opinion in this regard can have re-

sults not intended or anticipated by the court

;

hence we feel that the court should clarify its

holding by separating these four elements of

the definition laid down by the statute, so as

not to constitute a holding that transfers may
be invalidated with less than the four elements

present.

Discussion of First Element. (That a Transfer

Must be of a "Substantial Part" of a Stock in

Trade or Greater to be Affected by Sec. 3440,

Calif. Civil Code.)

The statute under consideration (Sec. 3440

of the California Civil Code) is limited to the

transfer of a stock in trade or a substantial part

thereof. What constitutes a "substantial part

thereof" necessarily must be decided in each

case, but in so deciding it is necessary to com-

pare the facts in this case with other decided

cases, preferably by the courts construing the

identical statute, but in the absence thereof, by

courts construing similar acts.
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1. What has been held to constitute a substan-

tial part of a stock in trade under the various

Bulk Sdes Acts not only of California, but of

other states?

'•Bulk Sales Acts is a generic term de-

scriptive of a class of statutes designed to

prevent the defrauding of creditors by the

secret sale in bulk of substantially all of a

merchants stock of goods."

27 Corpus Juris, p. 873.

This original rule has been extended from

substantially all to a substantial part, but in de-

termining what is a substantial part it is well

to keep in mind that the phrase "a substantial

part" originated as an extension of the phrase

''substantially all'' and the offspring should

not get too far away from the parent.

In the decided cases, there has been some

tendency to construe phrases similar to ''a sub-

stantial part" lower and lower from '"substaii-

tially all
*

' by the pressure of situations which

manifestly operate as a fraud upon creditors.

Thus starting with cases involving a transfer

of substantially all of a stock in trade, we next

find courts usiQg the language, "a major

part,
'

' then "nearly half,
'

' then
'

' a large part,
'

'

"a material portion," etc.

But thus far, no case coming to the attention

of counsel has extended the rule by interpreta-
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tion to invalidate a transfer of a mere 6/lOOths

(or 6/95ths) of a stock in trade. To do so would

be to take the final step and bring it right down

to *'any part." The question is, should the

phrase, "a substantial part," be carried

further down this ladder from ^'substantially

all" to "a major part" to ''nearly half" to **a

large part" to "a material portion" to ''any

part"? If it does so, this court will be the first

to take the last step below which it would be

impossible to go without adding some quali-

fying phrase such as "any part, no matter how

small." For 6/lOOths (or more precisely

6/95ths) is a small part.

It is urged that the phrase has been pushed

far enough down already by the pressure of

hard cases, and that this court should not ex-

tend it further, especially where no compelling

necessity for it appears.

Appellant in his brief has cited cases, which

we do not think it necessary to reprint, show-

ing that the lowest the courts have heretofore

gone in such cases is l/4th to l/5th and that

courts have refused to invalidate transfers of

1/lOth of a stock of trade.

Appellee on the other hand, while attempt-

ing to distinguish the decisions which refuse

to hold that 1/lOth of a stock in trade is '*a

substantial part," fails to cite a single preced-
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ent where 1/lOth was held to be **a substantial

part. " We believe none can be found. For this

reason we say that if this court holds that

6/95ths of a stock in trade constitutes **a sub-

stantial part" the law will have been changed

from what it previously was, by judicial in-

terpretation rather than by legislation, and

transactions completed on the basis of what

the law was at the time they were made will

be invalidated by such a decision in this case.

It is submitted that this should not be done.

2. Where there is no dispute as to the facts (that

the transfer was of $600 worth of stock out of

a total of $9500 worth, or 6/95ths thereof)

the determination of whether this constitutes

"a substantial part" is not a finding of fact

but a conclusion of law drawn from the

agreed facts.

The facts found by the lower court are not

disputed: The watch and rings transferred

were worth $600 and the total stock of mer-

chandise was worth $9500. The ultimate fact

that the trial court found, then, was that the

part transferred was 6/95ths of the whole,

But whether 6/95ths of the whole is ^*a sub-

stantial part'' or not depends upon the judicial

interpretation that the court places upon the

language of the statute. It is submitted that
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the construction of the statute is a matter of

law.

A question of law is presented by conclusions

drawn from undisputed facts or from facts

specially foimd and stated by the trial court.

U. S. V. Pugh, 99 U. S. 265, 25 L. Ed.

322;

Hedge v. Williams, 131 Cal. 455, 63 P.

721, 64 P. 106, 82 Am. S. R. 366.

If the Court by judicial interpretation were

to hold that the legislature intended by the use

of the phrase '*a stock in trade or a substantial

part thereof" to mean parts as small as

6/95ths, then the court would hold, as a matter

of law, that such was the legislature's inteiv

tion by the use of this particular language.

The majority opinion, heretofore given in

this case, fails to consider or decide this ques-

tion, upon the assumption that this is a find-

ing of fact which the appellate court should

not disturb. But this very failure to consider

or decide the question amounts to a decision,

for in effect, an affirmance of the judgment is

a holding that the legislature did intend to in-

clude parts as small as 6/lOOths or 6/95ths.

And worse, that decision results without the

court having considered the particular point.

For this reason, it is urged that this court
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should decide the question of law: Did the

legislature of California intend by the use of

the phrase *'a stock in trade or a substantial

part thereof to include parts as small as

6/95ths'? Furthermore, it is urged that the

court should consider and decide the question

directly, since a failure to decide it actually

results in a decision anyway, but without the

benefit of the courts' having considered the

point.

3. Any other transfer made by the bankrupt un-

beknownst to the appellant, and unrelated to

the transfer made to appellant, would not

affect the transfer made to appellant.

In this case, the bankrupt made a transfer of

$2500 worth of stock to someone else six months

prior to the transfer involved here. The trial

court found that appellant had no knowledge

of such transfer. The question presented is

whether these unrelated transactions may be

added together, and considered as one transfer.

Here again we have a situation where op-

posite contentions are asserted in the briefs

of the parties. Appellant on page 10 of his

brief makes the point :

**The pledge pf merchandise to Mark-

well & Co. [appellant] and the pledge to

Merithew Co. Inc. were unrelated and the
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aggregate of the two pledges cannot be

taken in determination whether a substan-

tial portion of the bankmpt's stock in

trade was transferred to Markwell & Co."

On the other hand appellee makes the con-

trary contention on page 11 of his brief:

"Even if the court should hold that the

$600 transfer to appellant was not sub-

stantial in itself the court properly con-

sidered the previous pledge by the bank-

rupt of $2500 to Merithew Co. Inc. in de-

termining whether the bankrupt had
transferred a substantial portion of his

stock in trade."

Again, the court in the majority opinion

heretofore given in this case fails to decide di-

rectly between these conflicting contentions,

and again this very failure to consider or de-

cide the question amounts to a decision, for

the effect of an affirmance of the judgment is

to give the stamp of approval of this court to

appellee's contention because the question is

in the record. But the matter is of such tre-

mendous importance that we make bold to sug-

gest that the court should decide the question

directly, rather than through a failure to de-

cide the point and an affirmance of the judg-

ment, which results in a decision anyway, but

without the benefit of the court's having con-

sidered the point.
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To illustrate why the point is of such import-

ance to business firms generally and especially

the firms represented in this brief, we point

out that appellee's contention is that if one

purchases an amount of goods from a merchant

that is admittedly not a substantial part of the

stock in trade, this transfer may be set aside if

it later develops that at any other time the

merchant makes some other sale or pledge.

For example, a retail jeweler having a stock

in trade worth $100,000 might sell to another

Jeweler a $500 ring. Obviously this does not

constitute a substantial part of the jeweler's

stock in trade (being only 5/lOOOths of his

total stock) and no notice would be given as

none would be required by Section 3440 of the

California Civil Code. The transfer would

therefore be valid when made. The purchaser

would pay the $500, take the ring, walk out

and forget about it. Six months or a year later

the merchant might make a transfer of $50,000

worth of his stock to someone else. Under

such circumstances, if the appellee's conten-

tion is correct (as implied by this court's af-

firmance of the judgment) the two transfers

may be added together. When this is done it

is seen that the bankrupt has transferred a

total of $50,500 out of a total stock of $100,-

000, admittedly a substantial part. There-
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fore, it is claimed, the sale of the $500 ring is

invalid, and the jeweler who has bought and

paid for it and no doubt sold it to someone else

by that time, will be required to account for

the ring or if he is unable to do so, to again

pay its value.

If such were the law, no dealer would ever

dare to purchase from another jeweler a single

ring, watch or even a watch strap, because

who knows w^hether that jeweler might not

transfer something else to some other com-

pany six months or a year later.

We cannot believe that the court intended to

so hold especially as nothing is said about it

in the majority opinion; yet where that point

is raised by the record and w^here it would be

necessary to adopt some such reasoning to

reach the conclusion that the transfer in this

case was of "a substantial part" of the stock

in trade, an affirmance of the judgment would

be construed as an approval by this court of

such a fantastic doctrine.

Such a proposition is contrary to the

previously decided position of this court. In

Sabin v. Horenstein, 260 F. 754, this court

was considering the Bulk Sales Act of Oregon

which goes much further in invalidating trans-

fers made without notice than the California

Act, for the Oregon statute specifically pro-
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hibits a series of transfers without notice to

one or imore persons, whereas the California

act refers only to single individual transfers.

But even under the Oregon statute prohibiting

transfers to one or more persons where it ap-

peared that out of a total stock in trade of

$12,000, the bankrupt had transferred to ap-

pellee a total of about $1000 worth of stock

and had transferred to others a total of $5000

to $6000 worth, the court refused to invalidate

the transfer to appellee saying

:

'* ... there was no evidence that

he (appellee) had knowledge of the other

sales made by the bankrupt, and there

was nothing in the evidence to indicate

that he knew of any fraudulent scheme

of the bankrupt to dispose of any portion

of his stock in violation of the statute."

Sabin v. Horenstein, 260 F. 754.

In the present case the trial court speci-

fically found that appellant had no knowledge

of the other $2500 transfer to Merithew Co.,

Inc. (Tr., p. 29.)

It is submitted that there is nothing in Sec.

3440 of the California Civil Code which would

invalidate a transfer which in itself does not

constitute a substantial part of a stock of

trade merely because it appears that the trans-

feror six months earlier or later made some

other transfer to someone else without the
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knowledge of the first transferee. It is urged

that the court should correct the apprehension

which results from the present majority opin-

ion. Where there is absolutely no connection

between two transfers, each must stand or

fall on its own facts without relation to the

other.

4. Conclusion: If 6/95ths of a stock in

trade is not such a part as was contemplated

by the legislature to be included within the

phrase ''a stock in trade or a substantial part

thereof" and if this transfer is unrelated to

any other transfer, then the first element de-

fined by Sec. 3440 C. C. is lacking and no con-

clusive presumption of fraud arises. The

plaintiff is relegated to proving fraud, if any

is claimed to exist. No such claim is made in

this case.

Discussion of Second Element. (That the

Transfer Must be "in Bulk" to be Affected by

Sec. 3440, C. C.)

1. It will be recalled that the articles trans-

ferred in this case consisted of 1 watch and 5

rings. The statute covers only transfers of a

stock in trade or a substantial part thereof

made "in bulk." It would be impossible to

find any case where a transfer was made of

exactly the same number and quality of arti-
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cles but somewhat similar situations can be

used by analog}^ In the case of Sabin v.

Horenstein, 260 F. 754, a retail merchant car-

ried a $12,000 stock of men's furnishings. He
made transfers in job lots ranging up to a

$225 lot of shoes, and totaling $1000, to the

appellee in that case. This court (Ninth Cir-

cuit) refused to set the transfers aside, hold-

ing that job lots of such size and quantity were

without the statute. It is submitted that if a

lot of $225 worth of men's shoes is not a trans-

fer ''in bulk" that a transfer of 1 watch and

5 rings is not "in bulk" either.

This ({uestion of whether the transfer must

be "in bulk" is an important one for mer-

chants and dealers generally, and especially

those in the jewelry business. It resolves it-

self down to whether a dealer can buy four or

five rings from a retail jeweler without being

held to have bought "a stock in trade, in bulk,

or a substantial part thereof."

2. There was no finding by the lower court

that the transfer was "in bulk." Of course,

such a question is one of law to be drawn from

the facts found that the transfer was of 1

watch and 5 rings out of a whole store full of

merchandise. This court should pass upon

that question of law, since a mere affirmance

of the judgment constitutes a holding with-



—27—

out the benefit of the court pasing upon the

question.

3. Upon such reconsideration it is submit-

ted that the requirement of "a stock in trade

in bulk or a substantial part thereof" is not

present in a transfer of 1 watch and 5 ring's

out of a store full of merchandise. It will be

observed that no decided case has gone that

far ; and it is submitted that this court should

not extend the rule by the decision in this

case. Therefore the second element defind

by Sec. 3440 C. C. is lacking and no conclusive

presumption of fraud arises but the plaintiff

is relegated to proving fraud, if any exists.

No such claim is made in this case, of course.

Discussion of Third Element. (That the Trans-

fer Must be "Otherwise Than in the Ordinary

Course of Trade" to be Affected by Sec. 3440,

C.C.)

1. The decided cases dealing mth the ques-

tion of what is in the ordinary course of trade

or ''otherwise than in the ordinary course of

trade" are each predicated upon the particu-

lar tjq^e of business there under discussion.

Thus in the Sabin v. Horenstein case, supra,

the question concerned job lot sales of shoes

by a retail clothing merchant, which was held

not be outside the ordinary course of trade.
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In Shasta Lumber Co. vs. McCoy (Cal.)

259 P. 965 the sale of 123,326 feet of lumber

by a sawmill was under consideration, and

was held not to be out of the ordinary course

of trade.

Many more such cases could be cited each

dealing with the particular kind of business

there under consideration. But none have

been found dealing with pledges by a retail

jewelry merchant, and it would not be help-

ful to quote what has been held to be within

or without the ordinary course of business in

the cothing business, the shoe makers business,

the lumber business, etc.

2. Discussion of In re Convisser (9th C. C.

A.) 6 F. (2nd) 177.

The majority opinion of the court hereto-

fore given in this case states

:

''The pledge by a retail merchant of a

substantial part of his stock of goods is

a disposal of the goods out of the ordinar i/

course of trade. In re Convisser, 9 Cir.,

6 P. (2nd) 177." (emphasis ours.)

As pointed out by Justice Denman in his

dissenting opinion in this case. In re Convisser

does not so hold. As stated by Justice Den-

man:

''The case of In Re Convisser, 6 F. (2d)

177, does not decide that 'The pledge by
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a retail merchant of a substantial part of

his stock of goods is a disposal of the

goods out of the ordinary course of trade,

'

as stated in the majority opinion. It

could not decide that a pledge of goods

cannot be made in the ordinary course of

trade because that question was not before

the court. It did not even lurk in the

record. It was admitted by the brief of

the petitioner seeking to hold the pledge

valid that the pledgor, with the money
borrowed on the pledge, 'left for (the)

parts unknown' referred to in the opinion,

(p. 177) thus admitting that the pledge

was not made in the usual course of trade.

The referee in the Convisser case found

as a probative fact 'It is evident that the

bankrupt in pursuance of a scheme to de-

fraud his creditors converted his stock in

trade into money and departed with the

proceeds and that his transaction (the

pledge) with Newman was a part of such

scheme,' and as an ultimate fact 'that such

transfer was not made in the ordinary

course of trade and in the regular and

usual practice and method of business of

the bankrupt; . . .'

The sole contention of the petitioner in

the Convisser case in seeking to establish

the validity of the pledge was that a

pledge is not a 'transfer' contemplated

by Section 3440. The court held that a

pledge is such a transfer.
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The necessary result of that decision is

that the Act must be read as follows:

'
. . . provided, also, that the . . .

pledge of a stock in trade in bulk or a sub-

stantial part thereof, otherwise than in

the ordinary course of trade and in the

regular and usual practice and method of

business of the pledgor . . . will be

conclusively presumed to be fraudulent

and void as against the existing creditors

of the pledgor . . . unless at least 7

days before the consummation, etc.,' the

notice of intention to pledge be filed with

the county recorder.

It follows from this necessary reading

of the statute that pledging may be done

in the ordinary course of trade and in the

regular and usual method of business of

the pledgor. The business of the bank-

rupt pledgor here was that of buying and
selling jewelry. Buying is as much a part

of his business as selling. The master

found the repeated instances of pledging

parts of the bankrupt's stock in trade to

establish his practice of so pledging 'to

pay merchandise creditors, notes and run-

ning expenses.' All of these matters for

which the various pledges were from time

to time made by the bankrupt are usual

incidents of the trade of buying and sell-

ing any kind of merchandise. There is no

contrary evidence, though the burden of

proof is on the party claiming the pledge
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to be invalid. In this aspect of the case

it presents only the question of law

whether any pledge of a substantial por-

tion of a stock in trade may be made in

the course of business.

It is suggested that the legislature in-

tended that a pledge, to be valid, must be

made by some person whose trade is to

make a profit out of pledging his property

for purposes of gain. This seems to me a

fantastic concept. A pledge merely se-

cures the loan or other advantage gained

with the right in the pledgor of redemp-

tion of the remaining value of the goods

pledged. It seems irrational to construe

the Act as if the legislative body con-

templated some unknown trade which con-

sists merely of the repeated pledging of

one's own property for a profit.

Per contra, since pledging is a normal

incident of many trades which consist of

buying as well as selling, it is rational to

infer the legislature intended that a

pledge to enable the trader to buy a part

of his stock in trade and to pay the neces-

sary expenses of conducting the trade,

out of which he expects his sales to yield

a profit, could be shown to be a pledge in

the ordinary course of that trade and in

the regular and usual practice and method

of business of the trader.

I can see no difference with regard to

the danger of fraud to creditors between
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the absence of securities or diamonds from
a stock in trade by a transfer by sale in

the ordinary course of business and by a

transfer by pledge for a loan to be used in

the ordinary course of business. In both

cases money is received as a result of an

absence of the goods from the merchant's

stock. In the case of the sale of securities

or diamonds, the trader may receive less

than he paid for them. In the case of the

pledge, the trader receives his loan and

retains his interest in the pledge for the

balance of the value of the securities or

jewels.

Of course, either transaction may be a

fraud on creditors. The trader in securi-

ties may sell them for an extraordinary

low price and for other benefits which

are concealed from his creditors. So may
he pledge them for a very low sum, in-

tending to default in payment for the

benefit of the lender, who may give him
some secret advantage. Here, however,

no question of fraud or bad faith is in-

volved."

We think that a re-examination of the case

of In Re Convisser will convince the Justices

concurring in the majority opinion in this case

that the Convisser case did no more than de-

cide that for the purposes of Sec. 3440 C. C.

a pledge is a type of transfer just as much as

a sale is. Whether the transfer in the Con-
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visser case was in the ordmary course of trade

or otherwise than in the ordinary course of

trade was not even a question before the court

since it was admitted that the transfer in that

case was otherwise than in the ordinary course

of trade.

The question remains then, whether the

court should by the decision in this case, (with-

out reliance upon the Convisser case) hold that

all transfers made by a retail merchant of a

particular type, to wit, pledges are auto-

matically and per se outside the ordinary

course of business even though the facts

should be otherwise. There is no language in

Section 3440 C. C. to justify such a holding.

On the contrary, when this court in the Con-

visser case held that a pledge was a transfer

just as much as a sale, it necessarily held that

the same requirements must be found to exist

to invalidate a pledge as must he found to exist

to invalidate a sale. But a holding that one of

such requirements (that the transfer must be

otherwise than in the ordinary course of trade)

actually does exist in all cases of pledges by

retail merchants even though the facts might

be otherwise would constitute the creation of

a new conclusive presumption not now on the

statute books. Or to put the matter differ-

ently in the case of pledges, it would strike
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from Sec. 3440 C. C. the requirement that the

transfer must be shown to be otherwise than

in the ordinary course of trade. It is sub-

mitted that this is wholly within the province

of the legislature.

3. That such pledges do occur in the ordi-

nary course of trade is attested by the fact that

the firms represented in this brief presently

conduct large and extensive businesses doing

that very thing. For them, there can be no

question but that the transactions are in the

ordinaiy course of business, because that is

their business, and that likewise is the ordi-

nary course of their business. Hence their

concern with a decision which says that the

ordinary course of their business is otherwise

than in the ordinary course of business. But

to do such business regularly and day by day

it must be obvious that many retail jewelers

likewise ordinarily conduct their business by

pledging small parts of their stock to get ready

cash, especially if by such a transaction a

profit for their business can be made.

For example, a retail jeweler may have an

opportunity to buy a $500 ring for $250. This

happens frequently in the jewelry business be-

cause of the peculiar conditions of that busi-

ness ; there is no such thing as a second hand

diamond. To consummate this transaction
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which would net his business a $250 profit, he

must have $250 cash. But all of his operating

cash is already tied up in his stock. In order

to get this $250 cash he takes a ring worth $500

from his stock, pledges it for $250, and uses

the $250 to purchase the new ring worth $500

which becomes a part of his stock. His stock

is then exactly as it was before but the mer-

chant has realized a $250 profit (less the small

amount of interest which he pays for the loan),

thus increasing his assets. This is accomplished

without any additional capital on the part of

the jeweler. It is a regular and recognized

method of doing business on borrowed money

just as it is a regular and recognized course of

business for a dealer in stocks and bonds to

pledge stocks and bonds already purchsaed in

order to secure money with which to purchase

more. Many more such examples could be

cited.

4. Each business has its own usages. The

practice of pledging is probably not custo-

mary in the clothing business because of the

conditions inherent in such business. But it

certainly should not be held as a ^natter of

law that this is or is not true of all types of

businesses. That should l)e a fact requiring

proof in any particular case. One asserting

the invalidity of a transfer because it is

claimed it is ''otherwise than in the ordinary
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course of trade" must first show what the

ordinary course of trade is in the particular

line of business before it can be held that any

given transfer is otherwise than in such ordi-

nary course of trade.

5. Appellee has recognized this weakness

of his case. To get around a total absence of

proof he suggests that the court can take judi-

cial notice that it is not the ordinary course of

trade for a retail merchant to pledge a part of

his stock. But courts can not take judicial

notice of a fact unless it is of such common
knowledge and notoriety that any intelligent

person would know it to be true. Roy v. Smith,

131 Cal. App. 148, 21 P. (2nd) 151. Nor can

courts take judicial notice of facts proving or

disproving the issue, but only of collateral

facts. Ex parte Chin Yoke Tung, 2 F. Supp.

549.

6. Certainly the court cannot take judicial

notice that retail jewelers do not make pledges

when such transactions are so extensively car-

ried on that firms make a business of making

such loans. If this court thinks that such

firms should be forced out of business that is

an entirely different matter; but it is sub-

mitted that that would be exclusively within

the province of the legislature. Nor should

this court hold that such firms have not been
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doing business these many years (as would be

implied from a holding that a pledge by a re-

tail jeweler is not in the ordinary course of

trade but is something so exceptional and rare

that it is presumed to be fraudulent.) Not
only have these firms been transacting such

business (some of them for over sixty years)

but they believe that it fulfills a legitimate

credit function in the jewelry trade. They
have hundreds of thousands of dollars already

invested in it. It is no answer, as suggested

by the majority opinion that ''a valid pledge

may be made if proper notice has been given."

In the first place what of the transactions al-

ready completed in reliance upon the wording

of the statute itself and decisions of many
courts including this court? To change the

rule now by judicial interpretation would

work havoc which this court should not do im-

less compelled by the plain mandate of statute.

There is nothing in the statute requiring this

;

on the contrary it is necessary to
'

' read it into
'

'

the statute to accomplish that result. It is

urged that the court should not do this.

7. Conclusion : There having been no show-

ing that the pledge was otherwise than in the

usual course of trade, the Third Element de-

fined by Sec. 3440 C. C. is missing and no con-

clusive presumption of fraud arises ; the plain-
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tiff is relegated to proving any fraud that

might have existed. None is claimed in this

case.

Discussion of Fourth ESement. (That the Trans-

fer Must be Otherwise Than in the Usual and

Regular Practice and Method of Business of

the TRANSFEROR to be Affected by Sec.

3440, C. C.)

1. This element has been separately stated

by the legislature in the statute. There is a

tendency to confuse what is the usual practice

of trade generally and what is the usual and

regular practice of a particular transferor.

The reason why the legislature made both

of these requirements as a prerequisite to set-

ting aside a transfer is apparent upon a

moment's reflection. The Bulk Sales Law is

designed to protect w^holesalers from a sudden

disappearance of the whole or a substantial

part of the retailer's stock of trade in mi un-

expected manner by raising a conclusive pre-

sumption of fraud even where none exists.

The wholesaler when he extends credit knows

that the stock will be depleted by the ordinary

course of trade and he is presumed to know

how jewelers generally conduct their busi-

nesses and what kind of transfers may be ex-

pected as a result of such general experience.
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But in addition to that he is presumed to know
how a particular merchant does business be-

fore extending credit to that merchant. If

that merchant has been conducting his busi-

ness in a certain manner, which may be dif-

ferent from other merchants in the same

field, the wholesaler must expect that he will

continue and that his stcok will be depleted

through transactions of that sort.

It must be remembered that Section 3440

sets aside transfers made in all good faith. But

before such a transfer can be set aside without

a showing of fraud the legislature has required

that the transfer be shown to be one that the

wholesaler could not be required to anticipate.

It must not be a transfer such as is frequently

made by the general run of businessmen in that

field, and it must not be a type of transfer

which that particular retail merchant has been

customarily making, in order to have it in-

validated without any showing of fraud. If it

is one of those types of transfers it can only

be set aside if there is something wrong with it.

2. What the usual practice of a given trans-

feror is must be determined in each particular

case. As stated by Justice Denman in his dis-

senting opinion in this case ''The Master found

the repeated instances of pled,ging parts of the

bankrupt's stock in trade to establish his prae-



tice of so pledging *to pay merchandise credi-

tors, notes and running expenses'." This find-

ing of the lower court is found on page 29 of

the transcript. The trial court also found that

the proceeds from this particular pledge were

used to pay merchandise creditors, notes and

running expenses. (Transcript, p. 30.) This

pledge was exactly the same as the transferor

had customarily done. It therefore cannot be

set aside by a presumption which the legisla-

ture has said arises only when the transfer is

different from the transferor's usual practice.

3. Conclusion: The bankrupt having ex-

tensively used pledges as a method of conduct-

ing his business, the fourth element defined by

Sec. 3440 C. C. is not present and no conclu-

sive presumption of fraud arises where none

is there.



CONCLUSION

We feel that we could add nothing further

in conclusion by summarizing the points here-

tofore made, other than to restate all of our

argument on each of the four elements neces-

sary to invalidate a pledge such as is in issue

here. We do, however, wish to point out most

strongly and earnestly that each of the points

made requires consideration commensurate

with the gravity of the situation and that this

court consider each point with that in mind.

This is more than a case involving $600 worth

of jewelry. It involves perhaps thousands of

transactions and the fortunes of many busi-

nesses and businessmen.

For all of the reasons given, we urge that

the Petition for Re-hearing be granted and

upon reconsideration, the judgment reversed.

Respectfully submitted,

KORNBLUM & AUSTRIAN,
Attorneys for California Collateral

Loan Brokers Association,

Amicus Curiae.








